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JUDICIAL AND LEGAL SYSTEMS

i. Achaemenid Judicial and Legal Systems

This article will address principally the sources of our knowledge of the
judicial and legal system in the Achaemenid period, as well as the nature of
the court system, which persons had standing to sue, and legal procedure.
Substantive law will be discussed only briefly.

The sources. The legal materials of the Achaemenid period were written
primarily in either the Neo-Babylonian [NB] dialect of Akkadian on clay tablets
or in Aramaic on perishable materials, although a few extant clay tablets also
hold some Aramaic dockets along with the cuneiform. Additional legal
materials may be written in the vernacular of a particular colonized region,
such as the Demotic legal corpus in Egypt. Because a large quantity of the texts
in Aramaic script from the center of the empire has decomposed, we are left
chiefly with cuneiform tablets, most of which derive from the archives of the
Eanna Temple at Uruk and the Ebabbar Temple from Sippar, as well as from a
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few private archives of economically important families in southern
Mesopotamia (no royal archives have yet been discovered). Fortunately,
thousands of such tablets exist from the reign of Cyrus through the revolts of
Xerxes’ reign, when these major archives break off (see, e.g., Waerzeggers, pp.
150-73). We do, however, have a small amount of later cuneiform materials
from Judahite communities in rural Babylonia (Wunsch and Pearce; Wunsch,
forthcoming) and the archive of the wealthy and influential Murašû family
(see, e.g., Stolper) that are crucial to understanding later Persian law. These
texts record a large range of private legal transactions and material related to
litigation.

Other legal materials exist that appear to be from non-private sources. We
have discovered one broken tablet of the Neo-Babylonian Law Code, which
lists various legal regulations (see, e.g., Borger, pp. 92-95). This particular tablet
may be a school tablet that excerpts a larger text. The document addresses
claims for compensation, marriage law, and inheritance provisions. Scholars
disagree on the nature and legal effect of all the so-called law codes of the
ancient Near East and early Greece and Rome (Wells, 2008, pp. 223-43). They
may be prescriptive, authoritative statutory law in the modern sense (Ries, pp.
739-43); descriptive legal treatises that pull together and organize real law for
pedagogical purposes (Kraus, pp. 283-96; Westbrook, 2000, pp. 33-47); or non-
authoritative theoretical treatises more in the nature of wisdom than law
(Fitzpatrick-McKinley). This author takes the second position, noting: (1) the
close relationship between the literary characteristics of various omen texts
and the “law codes” (see, e.g., Bottéro, pp. 409-44; Fincke, pp. 131-47); and (2)
the existence of other scholastic documents that concern legal materials (see,
e.g., the lexical series ḪAR(UR5).RA and model law suits and contracts written
on school tablets; all discussed further in Oelsner et al., p. 914). Moreover, we
have records containing royal edicts (dātu ša šarri) (e.g., VAS 6, no. 99 = NRVU,
no. 700:10) and administrative orders. The royal edicts were not legislation but
a royal decree or command (Oelsner et al., p. 911). We also have letters and a
few literary works that reveal legal information.

One must note, however, that a number of factors give rise to the question of
whether the cuneiform material is truly representative of the law in all
geographic regions of the empire across the entire Persian period. These
include: (1) the lack of Aramaic legal materials from the center of the Empire;
(2) the Persian administration’s policy to continue, in the periphery, the legal
and administrative structures in place, adding only a layer of Persian
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administration; (3) the possible codification and unification of law by Darius I;
(4) the vagaries of archaeology; and (5) the fact that large amounts of this legal
corpus remains unpublished. Nonetheless, the majority of scholars assert that
we do currently have a representative sample of law from the Achaemenid
period upon which we may make valid legal historical assertions (e.g.,
Dandamaev and Lukonin, p. 121).

Legal and judicial structures. All legal authority ultimately derived from the
gods, who entrusted it to the king. The king, therefore, established,
maintained, and defended justice (Otto, p. 268). He was not above the law but
was, rather, an integral part of it. No evidence for a legislative body exists.
Judicial administration was ultimately under the authority of the king, and
texts document his supervisory role (see, e.g., CT 22, p. 231), although the
Achaemenid kings rarely adjudicated individual cases. The courts were
sometimes headed by officials, entitled sartennu or sukkallu. A number of texts
testify to the existence of a system of court management, all of which contain
the phrase ḫīṭu ša X šadādu (zabālulu), where X is the king or other significant
royal official (e.g., AnOr 8, no. 45; YOS 6, no. 108; and Magdalene, forthcoming).
Violation of orders related to court management would bring upon the
offender judicial sanctions.

Courts sat in panels and were derived from various classes of persons,
including judges (dayyānu), diverse state officials, temple officials, and various
temple and lay assemblies. The courts seemed to be divided into two major
divisions, each with different jurisdictional powers, secular courts and temple
courts, although their available legal procedures seem to be identical (Holtz,
pp. 290-91). Temple courts heard cases where they had subject matter
jurisdiction and either in personam or in rem jurisdiction. In such cases, at
least one temple official and one royal official had to be on the court. Secular
courts had broad power to hear cases, adjudicating all cases that the temple
court could not hear. They had, additionally, appellate jurisdiction over temple
court decisions (Magdalene, 2007, p. 65). Suits might have been heard in a
“house of judgement” (bīt dīni), a “house of judges” (bīt dayyānī), or any
number of other settings, including city and temple gates, open public areas,
and even storehouses.

Standing to sue and legal procedure. The Achaemenid legal system was an
inquisitorial system of adjudication as opposed to an adversarial system.
Inquisitorial systems are marked by three characteristics: (1) a higher degree
of cooperation between the parties than in adversarial systems; (2) judges who
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are more likely to be involved in developing the evidence at trial; and (3) the
requirement of defendant testimony, even where such might incriminate the
defendant (Magdalene, 2007, pp. 47-48, n. 70; 65-66, 78; cf. Jackson, pp. 161-62).
Litigation in the period had highly sophisticated, but quite flexible, rules of
procedure and evidence. The system was not only flexible, but somewhat
fluid: one cannot always clearly delineate pre-trial, trial, and (and even in
some cases) post-trial phases of litigation from the records, which are often
quite brief—sometimes to the point of being cryptic. Various phases of trial
could be recorded on different tablets, obscuring our understanding of a given
case. Only by reading a large number of tablets does the entire adjudicatory
system emerge (Holtz, pp. 27-29).

Royal officials had standing to sue for the king. Temples had standing to sue in
the secular courts regarding their interests and were typically represented by
senior temple officials. Free men always had standing to sue. Heads of
households would typically represent the legal interests of their household
members. Women had standing in cases involving significant inner-family
disputes, specifically their dowries, where their legal status or rights were at
issue (Roth, pp. 387-400), and, when independent, to protect their business
interests just like men. Slaves and former-slaves had standing in regard to
their status as slave or freeman. In criminal matters, all persons of whatever
status could notify the court of alleged criminal activity, lodge an accusation,
and testify in the matter.

The basic phases of litigation include, in their typical order of occurrence: (1)
the accusation by the plaintiff; (2) a demand upon the defendant, which might
be informal (private) or formal (before judicial agents or the assembly); (3) the
investigation by the court who would hear the case, other persons with
judicial power, or their agents (depositions could be taken during such and
shipped to another location for trial); (4) the summons upon the defendant,
which might include arrest and seizure of property related to the case, if not
done prior to the investigation; (5) the defendant’s declaration or oath
regarding the matter (where the defendant claimed that a third-party was
actually responsible, he or she might be joined to the case; or a defendant
counterclaim against the plaintiff might also be permitted at this time); (6) a
second accusation, the testimony of a corroborating third-party witness, or the
submission of some documentary or physical evidence; (7) the taking of any
additional relevant evidence, including expert witness testimony,
circumstantial evidence, and hearsay (Oelsner et al., p. 922); (8) the verdict; (9)
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an appeal, if taken; and (10) the execution of the verdict.

Judicial relief included: compensation in silver or goods, specific performance,
orders of eviction, injunctions (both temporary and permanent), capital
punishment, criminal forfeiture of defendants’ property, certain forms of
corporal punishment, as well as payments in lieu of corporal punishment. One
NB trial record apparently refers to a payment in lieu of blood revenge
(Wunsch, 2002, p. 356). In the case of compensation to the victim, we find
damage multiples of one, two, three, ten, and thirty. The thirty-fold penalty is
clearly used only in the case of theft of, or damage to, temple property (Wells,
2004, p. 114). Penalty assessment or relief granted depended on the nature of
the harm, the level of culpability, and the specifics of the matter at hand.
Occasionally, the court found for the defendant and assessed a penalty for
false suit against the plaintiff. Settlement of the claim, which might be
reviewed and sanctioned by either the court or the public assembly where
necessary, was possible at any stage of the proceedings. Sometimes verdict or
execution documents included a court-ordered prohibition upon one or both
of the parties not to sue on the claim again. Releases of liability are observed
in execution documents, as well.

This system generally continues a long-standing ancient Near Eastern tradition
of trial procedure. Only three innovations appear in the NB litigation
documents. They are, however, of utmost importance. First, certain
procedures are streamlined. For instance, the pre-trial complaint and answer
requirement of the Old Babylonian period was eliminated (Magdalene, 2007,
pp. 67-68). Second, a significant movement toward rational evidence can be
seen in numerous records (Wells, 2004, pp. 108-30). In prior periods,
dispositive oaths and ordeals were used to resolve close cases. Typically, the
defendant was ordered by the court to submit to the oath or ordeal before the
gods. If done, the case was settled in his or her favor. Conditional verdict
documents were often issued by the court indicating that, if the defendant did
not take the oath, he or she would be guilty. During the NB and Achaemenid
periods, oaths were rarely court ordered or taken before the gods. Moreover,
when an oath was not so executed, it did not have dispositive effect.
Conditional verdicts reflect, instead, the need for additional rational evidence,
such as a second accusation or the testimony of a third-party witness. Third,
women in earlier periods of ancient Near Eastern history never served as
recording witness on legal texts. Scribes in the Achaemenid period, however,
recognized the presence of a woman as a recording witness by noting that the
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legal event took place “in the presence of ” (ina ašābi ša) fPN (Westbrook, 2005,
pp. 144-46). Although this change is not as radical as the others, it does point to
an increased status for women (contra, Koschaker, pp. 201-9). (For further on
standing and litigation procedure in this period, see primarily, Holtz;
Magdalene, 2007, pp. 55-94; and Oelsner et al., pp. 911-24.)

Substantive law. The substantive law, that law which determines an
individual’s societal status and the rights and duties owed to others within the
society, also follows well established ancient Near Eastern traditions, with just
a few innovations (Westbrook, 2005, pp. 134-35). The major areas of law, such
as contract law, family law, property law, inheritance, torts, criminal law, and
so forth, show little philosophical or conceptual innovation in this period. In
fact, the major facets of private law are stable from the third millennium
onward in the ancient Near East, sharing a common legal tradition much in
the manner of modern Common Law systems or Continental systems.
Nonetheless, a given society within that shared meta-tradition would shape
the particulars of the law in its application. As a modern example, we might
take the law regarding driving under the influence of alcohol. The same is true
in the ancient world regarding such things as contract law, family law, and
criminal law. According to R. Westbrook (2005, pp. 135-45), the Persians
applied traditional substantive law in extremely rich, flexible, and innovative
ways,  particularly in the area of  the law related to economic
relationships—which seem to be growing in complexity with the financial
dealings of these large wealthy families. Another such example can be found
in the area of marriage law, where dowries served the same purpose as in
other ancient Near Eastern societies, but where we can also observe an
increasing tendency to protect the family’s wealth from a potentially
financially inept or irresponsible son-in-law in dowry documents. In secured
transactions, we no longer see the use of debtor self-pledge or sale, but only
the continued use of the pledging and sale of both children and slaves.

One significant Achaemenid advance in the substantive law seems, according
to B. Wells, F. R. Magdalene, and C. Wunsch (Wells et al.), to be in the area of
administrative law. The legal documents reflect that the administrative
infrastructure was both expanding and organizing throughout the NB and
Persian Empires to cope with increased areas of domination, populations, and
transactional complexity. This brought with it an awareness of the need to
regulate the administrative functions of officials and individuals in service to
the king and temple. Not all the known legal documents that contain the
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phrase ḫīṭu ša X šadādu (zabālulu), as mentioned above, relate to court
management. Rather, in total, they address a broad range of administrative
responsibilities (see, e.g., British Museum no. 33121; BIN 1, no. 169; YNER 1, no.
2). These texts share two salient features beyond their terminology: (1) a
responsibility is owed by PN1 (an assignor) to PN2 (a third-party authority)
that is being delegated to PN3 (an assignee); and (2) they indicate that a
penalty will be imposed if and when PN3 (the assignee) violates his assumed
administrative duty. This may well be the beginnings of administrative law as
a substantive area of law. (For further on the substantive law in this period,
see primarily, Oelsner et al., pp. 924-74; and Westbrook, 2005, pp. 133-46.)

In sum, the law of the Achaemenid period reflects both continuity with the
ancient legal traditions of the greater region, while being both quite creative
and flexible in order to attend to changing conditions and new concerns.
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