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The basic source of family law in Persia is the Sarta interpreted according to
the Ja‘far1 school of Shi‘ite law. In the 20th century there have been two major
phases of change, one following the start of the Pahlavi monarchy in 1925 and
the other after the founding of the Islamic Republic in 1979. The present
article focuses on law related to marriage, divorce, and custody of children.

Until the 1930s, the Shi‘a clergy defined and administered family law in
accordance with uncodified but well-developed and fully-recognized
principles of Ja‘fari law. They performed marriages and divorces and
dispensed justice in Sari'a courts (mahakem-e sar9), which had de facto
jurisdiction in all family matters. Reform of the judiciary began with the
Constitutional Revolution of 1905-6 and gained momentum under Reza Shah
Pahlavi (1925-41). The aim of the reformers was to create a “modern” and
centralized judicial system on a Western model. This was achieved in most
areas of law, where European legal concepts and codes were adopted and new
courts were established. With family law, however, Shi‘ite legal concepts were
retained almost intact, partially reformed and gradually grafted onto a new
legal machinery (Banani, p. 71; Amin, p. 61).

Between 1927 and 1935 a civil code of 1,335 articles was enacted; articles




{é\ FAMILY LAW III. IN MODERN PERSIA | Ziba Mir-Hosseini

relating to personal status were in effect a simplification and codification of
dominant opinion within Shi‘ite jurisprudence. The code was drafted in three
volumes by a commission appointed by the Ministry of Justice (Wezarat-e
dadgostari), using three authoritative Shi‘ite legal texts (Najm-al-Din
Mohaqqeq Hell’s Sara’e‘ al-Eslam, Zayn-al-Din ‘Ameli Sahid-al-Tanr’s Sarh al-
Lom‘a, and Shaykh Mortaza Ansarl’s Makaseb) as sources and the Belgian,
French, and Swiss Codes as models. The second volume, consisting of 301
articles devoted to personal status and the family, was debated and approved,
article by article, in the Majles in 1935. Articles 1034 to 1206, dealing with
marriage, its dissolution, family relations, and children, retained the
patriarchal bias of the Sart'a. Limited reforms were introduced, adopting
principles from other schools of Islamic law so as to extend the grounds upon
which a woman could obtain a judicial divorce to include the husband’s
refusal or inability to provide for her (Article 1129), his refusal to perform his
marital (sexual) duties, his maltreatment of her, and his affliction with a
disease which could endanger her life (Article 1130). Otherwise, the only
departure from Shi‘ite law was Article 1041, prohibiting the marriage of girls
under thirteen (Sayegan, pp. 35-42; Banani, pp. 69-84).

Meanwhile, in 1931 a Marriage Law (Qanitin-e ezdewaj) had been enacted,
setting out procedural rules for implementation of the civil code concerning
matrimonial transactions, which resulted in reduction of the administrative
and judicial functions of the clergy. It consisted of twenty articles and two
notes. Articles 1 and 2 required marriages and divorces to be registered in civil
bureaus set up in accordance with mandates of the Ministry of Justice. Failure
to do so did not affect the validity of the marriage or the divorce, but incurred
penalties and the loss of legal recognition by the state, thus creating a dual
notion of legality: qanuni/rasmi (legal/official) as opposed to SarT (religious).
Article 3 set financial penalties and prison terms for all those involved in the
marriage of girls under 13. Articles 4 and 8 to 17—incorporated, in slightly
different wording, in the civil code—dealt with a wife’s right to maintenance
and her right to initiate divorce proceedings, requiring that such actions be
brought initially to civil courts. In the same year the jurisdiction of Sarta
courts was reduced to disputes involving the essential validity (asl) of
marriage and divorce (Banani, p. 78).

A major change in the sphere of family law occurred with the enactment of
the Family Protection Law (FPL; Qaniin-e hemayat-e kanevada), which
curtailed the rights of men to arbitrary divorce and polygamy as enshrined in
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the civil code. Originally proposed by Senator Mehrangiz Manucehrian,
president of the Association of Women Lawyers, the FPL was passed by the
Majles on 25 Kordad 1346/15 June 1967 and received royal assent on 3 Tir/23
June.

The FPL, comprising twenty-three articles and one note, achieved its reforms
through procedural devices. It changed the rules for registration of marriage
and divorce and set up new court procedures, independent of the Civil
Procedure Code (A'in- e dadrasi-e madani), for dealing with all kinds of familial
disputes. All divorcing couples were required to appear in courts presided
over by civil judges, some of them women. In the absence of a mutual consent
to divorce, the court would, upon the establishment of certain grounds, issue a
certificate referred to as “Impossibility of Reconciliation” (‘adam-e sazes).
Grounds available to men were parallel to those available to women; both
could apply to the court to appoint arbitrators to try to bring about
reconciliation; although the final decision on divorce and child custody
arrangements rested with the court (Articles 6-13). Registration of a divorce
without a court certificate was made an offense, subject to the penalty of six
months to one year imprisonment for all parties involved, including the
registrar (Articles 14, 16). To avoid a clash with Sari’a provisions that recognize
divorce as the arbitrary right of a man (reflected in Article 1133 of the Civil
Code, “A man can divorce his wife whenever he wishes”), the FPL resorted to a
legal device: it required that conditions in which a divorce certificate could be
requested from the court be included as stipulations in all marriage contracts
(Article 17). Article 4 of the 1931 Marriage Law, repeated in Article 1119 of the
Civil Code, also recognized stipulations in marriage contacts, giving a wife, in
certain conditions, the right to divorce herself on behalf of her husband after
establishing in court the existence of a stipulated condition. Before the FPL, it
was up to the woman, in effect her family, to negotiate such a right for her,
which seldom happened. The FPL made these stipulations an integral part of
every marriage contract. In large urban centers, courts that dealt with family
disputes and were regulated by the FPL procedural rules became known as
“FPL courts.”

In 1975, the FPL was replaced by another law with the same title, comprising
twenty-eight articles and nineteen notes, which extended the reforms of the
FPL and formally repealed any prior laws conflicting with its mandate. It
increased the minimum age at marriage from fifteen to eighteen for females
and from eighteen to twenty for males, placed women on a more equal footing
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with men with respect to divorce and child custody, and provided the courts
with discretionary powers to grant or withhold divorces and to decide on child
custody arrangements.

Co-opted later by the official Women’s Organization of Iran (Sazman-e zanan-e
Iran) under the patronage of Princess Asraf, the FPL aroused debates that
went far beyond its scope and original mandate. Many members of the clergy
opposed it from the onset, seeing it as destructive to Muslim values and family
structure. Ayat-Allah Komeyni, in a 1967 ruling, denounced it as contrary to
Islam, declaring divorces issued under the FPL to be void (Algar, p. 441). The
Pahlavi state took the entire credit for the FPL and hailed it as a major
advance in the enhancement of women’s legal status and the modernization of
society (Afkhami, 1984). Some specialists abroad regarded it as the most
radical reform of traditional divorce laws in the Muslim world (Hinchcliffe,
1968a, 1968b; Bagley), while others saw it as limited in impact to the urban
middle and upper class and as irrelevant to lower class and rural and tribal
women (Higgins). After the Revolution of 1979, the debate took a different
turn, with Persian women as the main participants, seeing the FPL as
symbolizing the legal advance of Persian women under a secular regime and
their loss in an Islamic one (e.g. Tabari and Yeganeh; Sanasarian; Azari;
Nashat; Afshar; Afkhami and Friedl).

Family Law in the Islamic Republic. Soon after the victory of the Revolution, a
directive from Ayat-Allah KomeynT’s office declared the FPL to be non-Islamic
and announced its suspension and the reinstitution of the Sart’a. There
followed a period of uncertainty until the FPL courts were replaced by Special
Civil Courts (Dadgah-e madant-e kass). Created by a legislation with the same
name and ratified by the Revolutionary Council on 1 Mehr 1358/22 September
1979, these courts were to be presided over by religious judges (hakem-e sar’),
free from the provisions of the Civil Procedure Code—hence the term
“Special.” Their establishment was seen as a first step towards the application
of the Sarta in its most important sphere: the family. It was also the outcome
of a compromise between those who urged the immediate restoration of the
Sarta and those who argued for a gradual approach (Mohaqqeq-Damad, pp.
513-22; Amin, pp. 132-33). Meanwhile, to enable the judiciary to conform to
Shi‘ite legal norms, a process of reorganization was initiated.

With respect to family law, two concomitant and contradictory legal
developments can be detected: reduction in restrictions imposed on men’s
rights to divorce and polygamy, and attempts to compensate and protect
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women in the face of them. The first began with the dismantling of the FPL
and its replacement by the Special Civil Court Legislation (SCCL). The SCCL
contained twenty articles and three notes, all but one concerned with defining
the structure and jurisdiction of its courts, which are invested with the same
degree of discretionary power enjoyed by the FPL courts. It allowed
registration of divorces with mutual consent but retained an element of the
FPL reform: Note 2 of Article 3 required that, if a husband wished a divorce
the court must first refer the case to arbitration; if reconciliation proved
impossible, the husband should be given “permission to divorce.” The evident
contradiction between this note and the classical Shi‘ite position (reflected in
Article 1133 of the Civil Code, quoted above) was resolved by reference to a
koranic verse (Mir-Hosseini, 1993, p. 55).

Elements of earlier reforms have also been retained in other areas of family
law, although in an ad hoc and inconsistent manner. The Council of Guardians
(Sara-ye negahban) and the Supreme Judicial Council (Sura-ye ‘ali-e qaza’i),
both set up under the 1979 Constitution, undertook the revision of laws found
to be in contradiction with Sart'a provisions. In 1982 and 1991, fifty articles of
the civil code were either deleted, amended, or replaced (Taleghany, 1995, p.
xxi). Article 1041, which set a minimum age at marriage (thirteen for females
and fifteen for males), was amended in 1982 to prohibit marriage prior to
puberty (defined in the amended version of Article 1210 as nine lunar years
for girls and fifteen lunar years for boys). Permission to marry a girl under
thirteen could be issued by the Special Civil Courts. Yet Article 3 of the 1931
Marriage Law, which sentenced those involved in a marriage of a girl under
thirteen to from six months’ to two years’ imprisonment, was left intact.

A similar double rule exists with respect to polygamy. In 1984, the penalty
introduced by the FPL (Article 17) for registering a polygamous marriage
without court permission was declared to be inconsistent with the Sari'a
(Council of Guardians, Opinion 1488, 9 Mordad 1363/31 July 1984). Yet Articles
5 to 7 of the 1931 Marriage Law, requiring a man to declare his marital status
at the time of marriage and fixing a sentence of six months’ to two years’
imprisonment if the second wife brings a legal action for deception, have not
been repealed.

The situation over polygamy becomes more complicated if temporary
marriage (commonly known as mota or sAiga) is also taken into consideration
(SafaT; Murata, 1358, 1991; Haeri). Although the civil code recognizes this as a
valid marriage, the 1931 Marriage Law and all subsequent legislation—even
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after the Revolution—are silent as to the formalities of its registration. The
FPL, by both omission and commission, excluded disputes involving mota
from adjudication on the basis that they were not registered and were thus
devoid of legal validity. The aim was to discourage and even to prevent this
type of marriage without directly banning it. After 1979, however, the Special
Civil Courts not only heard disputes involving mot‘a unions but could
authorize their registration, thus giving them “legal” (qaniini) status (Mir-
Hosseini, 1993, pp. 162-91, 1998, pp. 104-7).

With respect to a mother’s custody rights and control over her children after
divorce or death of the father, the FPL reforms were severely curtailed. Article
15 of the FPL, which placed a mother on the same level as a paternal
grandfather in terms of natural guardianship (welayat-e qahri) of her children,
was among the first to be repealed by a legislation passed on 26 Mehr 1358/18
October 1979 (Safaq, II, pp. 164-68). The civil code gave a mother the right to
custody of her daughter until the age of seven and of her son until the age of
two (Article 1169). Although, in case of her husband’s death, a woman acquires
custody of her children (Article 1170), she loses it if she remarries (Article
1171), and she has to submit to the authority of their paternal grandfather
(Article 1180). A single-article legislation passed on 6 Mordad 1365/28 July 1986
gives these mothers and “mothers of martyrs” the right to receive their
deceased husband’s salary and to keep the custody of their children even after
remarriage.

With the relaxation of restrictions on men’s rights to polygamy and unilateral
(not extra-judicial) divorce, attempts were made to compensate and protect
women. In 1982, new marriage contracts were issued, carrying two
stipulations which marriage notaries are required to read out to couples
(Supreme Judicial Council directives dated 19 Mehr 1361/11 October 1982 and
28 Shahrivar 136/19 September 1983. The first stipulation entitles women to
claim half the wealth that her husband acquired during marriage, provided
that the divorce is neither initiated by her nor caused by any fault of hers. The
second enables women to obtain a judicial divorce more or less on the same
grounds available to them under the FPL: the only difference is that, in
conformity with the Sari’a mandate on divorce, the husband can now refrain
from signing any of these stipulations. In practice, however, the presence or
absence of his signature under each clause has no effect on the woman’s right
to obtain a divorce, as the decision lies with the judge. Article 1130 of the Civil
Code was amended in 1982 to empower the judge to grant or withhold a
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divorce requested by a woman, if he considers that the continuation of
marriage would entail hardship and harm (‘osr wa haraj; Mir-Hosseini, 1993,
pp. 65-70).

In December 1992, following pressure by women and the rising divorce rate, a
more radical step was taken through the enactment of the Amendments to
Divorce Regulation (ADR; Eslah-e moqarrarat marbut be talaq), which
reinstated the rejected elements of the FPL divorce provisions but under a
different legal logic. The ADR, a single article legislation with seven notes, was
first ratified by the Majles on 21 Esfand 1370/10 March 1992, but contested by
the Council of Guardians. It was eventually ratified through the intervention
of the Assembly for Ascertaining the Interest of the Regime (Majma*-e taskis-e
maslahat-e nezam) on 28 Aban 1371/18 November 1992.

The ADR outlaws the registration of all divorces without a court
certificate—which incidentally has the same name as that issued under the
FPL: “Impossibility of Reconciliation.” It requires all divorcing couples, even
those who have reached an agreement, to go through a process of arbitration.
If the arbiters, one chosen by each side, fail to reconcile them, the court allows
the man to effect and register a divorce only after he has paid his wife all her
dues, i.e. her mahr, and ‘edda (the waiting period after marriage during which
a woman cannot remarry) maintenance, unless he convinces the court of his
inability to pay (Notes 1, 2, and 3). If the divorce is rojT (revocable), the
divorced wife is required to stay in the marital home during this period (Note
4). Note 5 allows the appointment of women as advisory judges to work in co-
operation with the main judge. Note 6, which was contested by the Council of
Guardians, enables the court to place a monetary value on women’s
housework and to force the husband to pay her “wages in kind” (ojrat al-metl)
for the work she has done during marriage, provided that divorce is not
initiated by her or is not caused by any fault of hers. If this is not possible, then
the husband has to make a “gift” to the wife, the amount to be decided by the
court on the basis of his financial circumstances, the duration of marriage, and
the tasks she has performed.

With the enactment of the Law of Formation of General Courts, which has
brought about a restructuring of the courts, the Special Civil Courts
disappeared. This law, ratified by the Majles and endorsed by the Council of
Guardians on 15 Tir 1373/5 June 1994, required familial disputes, like others,
to appear in General Courts, presided over by either a mojtahed or a civil judge
who had jurisdiction over all types of cases from penal to familial. Cases
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involving a dispute over the essential legality of marriage and divorce were
referred to courts whose presiding judge was authorized by the head of the
judiciary (Kesavarz, pp. 9-14).

In 1998, changes in family law under the Islamic Republic seemed still to be
unfolding and far from complete. On 1 Esfand 1375/20 February 1997, a bill
was presented to the Majles requiring family cases to be heard in specific
courts presided over by married judges with at least eight years judicial
experience; it also required the presence of female advisory judges
(mosawaran-e qazat-e zan). The bill was ratified on 8 Mordad 1376/30 July
1997. On 21 Adar 1375 the Majles passed a note to Article 1082 of the civil code,
according to which a woman’s mahriya, if in cash, should be recalculated to
take account of inflation. The Council of Guardians approved this note on 6
Kordad 1376/29 May 1997.

See also DIVORCE; MARRIAGE.
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